











AT&T/BellSouth’s wireline broadband Internet access services based on
its source, ownership, or destination.”**

As with the FCC broadband principles discussed above, commentators have cited
these merger conditions for varied, if not contrary, propositions. One Workshop
participant suggested that regulators adopt “language along the lines of the AT&T merger
condition[s].”"*> Another participant recommended that the AT&T merger conditions
represented a tractable definition of network neutrality, and a “good place to start” in
discussing non-discrimination policy.”® Not all have been as supportive of these
conditions. Another participant argued that they would work to “prohibit pro-
competitive, pro-consumer [improvements] in quality of service and prioritization . . .
2T Two FCC Commissioners generally approving of the merger — including Chairman
Martin — suggested that certain conditions were “unnecessary and may actually deter
broadband infrastructure investment.””?® In particular, their joint statement suggested
that, “[t]he conditions regarding net-neutrality have very little to do with the merger at
hand and very well may cause greater problems than the speculative problems they seek
to address.”’*

C. Legislative Proposals

During the 109th Congress, telecommunications reform was a high priority and
the focus of numerous congressional hearings in both the House and the Senate.”® At
many of those hearings, network neutrality played a significant role in the debate on the
shape of telecommunications reform. The debate over the inclusion and nature of net
neutrality provisions appears to have ultimately prevented comprehensive telecom reform

24 see AT&T Inc. & BellSouth Corp., 22 FCC Red at app. F.

2 Libertelli, Tr. | at 78-79.

726 G. Sohn, Tr. | at 100, 127-28.

727 pepper, Tr. | at 121.

28 AT&T Inc. & BellSouth Corp., 22 FCC Rcd at 5826 (Chairman Martin & Comm’r Tate, concurring).
729 |d

%0 Telecommunications reform was the subject of over twenty hearings in the Senate Commerce, Science,

and Transportation Committee (see S. REpP. 109-355, at 4 (2006)) and six in the House Committee on
Energy and Commerce (see H.R. Rep. 109-470, at 6-8 (2006)) in 2006.
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from being enacted in the last Congress.”*" At least eight legislative proposals addressing
net neutrality were introduced in the House and Senate.’*?

The House of Representatives was the first to pass comprehensive telecom
legislation and sent H.R. 5252, the “Communications, Opportunity, Promotion and
Enhancement Act (COPE Act),” to the Senate.”*® H.R. 5252 was amended in the Senate
Commerce, Science, and Transportation Committee and then forwarded to the full
Senate, where its consideration was blocked by Senators who insisted that the legislation
include network neutrality provisions.”®*

The change in party control in the 110th Congress has resulted in two advocates
for net neutrality principles becoming Chairmen of the House and Senate committees
with primary jurisdiction over telecommunications. In the House of Representatives,
Rep. Ed Markey (D-MA), the sponsor of a net neutrality measure during the previous
Congress, is now Chairman of the House Energy and Commerce Subcommittee on
Telecommunications and the Internet.”*® To date, this Committee has not introduced net
neutrality legislation.

In the Senate, Senator Byron Dorgan (D-ND) is now Chairman of the Senate
Commerce, Science, and Transportation Subcommittee on Interstate Commerce, Trade,

3! gee, e.g., Press Release, Office of Sen. Ron Wyden, Wyden Blocks Telecom Legislation Over
Ineffective Net Neutrality Provision (June 28, 2006), available at
http://wyden.senate.gov/media/2006/06282006 net_neutrality holds_release.html.

32 Of the bills introduced in the 109th Congress, one (S. 2917) would have amended the Communications
Act of 1934 to establish certain net neutrality duties for broadband ISPs. A second bill (H.R. 5417) would
have amended the Clayton Act to make certain non-neutral practices illegal. Five other bills (H.R. 5252,
H.R. 5273, S. 2360, S. 2113, and S. 1504) would have given the FCC authority to enforce various types of
neutrality rules. The eighth bill (S. 2686) would have required the FCC to report on developments
regarding Internet access.

™ H.R. 5252, sponsored by Rep. Joe Barton (R-TX), was passed on June 8, 2006, by a vote of 321-101.
The bill would have given the FCC explicit authority to enforce its 2005 Broadband Policy Statement;
authorized a maximum penalty of $500,000 for each violation of such statement, with the FCC having
exclusive authority to adjudicate complaints; and required a study from the FCC on whether the objectives
of the policy statement and principles were being achieved.

% The Senate Commerce, Science, and Transportation Committee held a three-day markup where a net
neutrality amendment offered by Senators Dorgan and Snowe failed by one vote. H.R. 5252, as amended
by the Senate Commerce Committee, included an “Internet Consumer Bill of Rights” that would, among
other things: require that ISPs allow subscribers choice to access and post lawful content, and to access any
Web page, application, software, and search engine; allow subscribers to connect any legal device that does
not harm any ISP’s network; allow subscribers to receive clear and conspicuous notice on price, speed,
capabilities, and limitations of any Internet service offered to the public; require that ISPs offer stand-alone
Internet service to their subscribers; authorize the FCC to impose fines of $500,000 per violation; and
prohibit the FCC from promulgating any regulations beyond those specifically provided in the bill.

" Rep. Markey introduced H.R. 5273, the “Network Neutrality Act of 2006,” which would have imposed

certain non-discrimination and disclosure duties on broadband ISPs. The bill also would have required the
FCC to create a complaint resolution system for addressing alleged violations of such duties.
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and Tourism.”® Senator Dorgan, along with Senator Olympia Snowe (R-ME), has
introduced S. 215, the “Internet Freedom Preservation Act,” which would amend the
Communications Act of 1934 to establish certain Internet neutrality duties for broadband
ISPs, including not interfering with or discriminating against the ability of any person to
use broadband service in a lawful manner. The bill would allow ISPs to engage in certain
activities to protect network security and to offer consumer protection services, such as
parental controls on accessing content. At the same time, ISPs would be prohibited from
requiring a subscriber to purchase a bundle of services as a condition on the purchase of
broadband Internet access service. Additionally, the FCC would be required to give a
report to specified congressional committees on ISPs’ delivery of broadband content,
applications, and services. The bill has been referred to the Senate Commerce
Committee.”®’

D. Other Proposals Relating to Broadband Connectivity

In addition to the regulatory and legislative proposals discussed above in Sections
A-C, various interested parties have developed both general principles and specific
proposals relating to broadband connectivity. Following is a brief discussion of some of
these proposals.

USC Annenberg Center. The University of Southern California Annenberg
Center has articulated five “Principles for Network Neutrality.””®® First, network
operators and customers “both should win.” Network operators should be able to benefit
from their investments, thereby encouraging infrastructure deployment. Customers
should have the option of unrestricted access to the “global public Internet.” Second, any
regulation should be defined and administered “on a nationally uniform basis with a light
touch.” Any such regulation should be aimed primarily at markets where network
operators have significant market power and should emphasize “prompt enforcement of
general principles of competition policy, not detailed regulation of conduct in
telecommunications markets.” Third, network operators should provide a “Basic Access
Broadband” service that offers a meaningful, neutral Internet connection. Beyond this
basic service, network operators should be free to determine all service parameters,
including performance, price, and prioritization of third-party data traffic. Fourth,

"% |n the Senate, the Commerce, Science, and Transportation Committee has primary jurisdiction over
telecommunications issues, but there is no longer a telecommunications subcommittee. At the start of the
109th Congress, then-Chairman Ted Stevens (R-AK) ended the telecommunications subcommittee and
moved jurisdiction over telecommunications to the full committee.

375, 215 is identical to S. 2917, legislation introduced in the 109th Congress by Senators Snowe and
Dorgan. See also Sens. Byron L. Dorgan & Olympia J. Snowe, Public Comment 14 (advocating need for
network neutrality legislation, as well as FTC involvement in area of broadband Internet access).

738 USC Annenberg Center, supra note 252. See also Wilkie, Tr. I at 169-70 (discussing the creation of
these principles). According to Wilkie, these principles modify the FCC’s “four Internet freedoms to say
that, rather than enforcing non-discrimination, that, essentially, the gist of the proposal is that consumers
should have the choice of a net neutral package being offered to them. That is, we should establish a floor,
a baseline level.” Id.
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customers should be provided with clear, understandable terms and conditions of service
that explain how any network operator, ISP, or content provider will use their personal
information and prioritize or otherwise control content that reaches them. Fifth,
government policy should encourage competitive entry and technological innovation in
broadband access markets to help achieve effective network competition and make high-
speed Internet access available to the largest number of customers.

Telecommunications Industry Association. The Telecommunications Industry
Association (“TIA”) has proposed a series of “Broadband Internet Access Connectivity
Principles.””®® In their view, consumers should receive meaningful information regarding
their broadband Internet access service plans. Broadband consumers should have access
to their choice of legal Internet content within the bandwidth limits and quality of service
specified in their service plans. They should be able to run applications of their choice,
within the bandwidth limits and quality of service of their plans, as long as they do not
harm the provider’s network. Also, consumers should be permitted to attach any devices
to their broadband Internet access connection, provided they operate within the
bandwidth limits and quality of service of their service plans and do not harm the
network or enable the theft of services.

The TIA principles further provide that broadband providers should remain free to
engage in procompetitive network management techniques to alleviate congestion,
ameliorate capacity constraints, and enable new services, consistent with the technical
characteristics and requirements of the particular broadband platform. Broadband
providers should remain free to offer additional services to supplement broadband
Internet access, including speed tiers, quality-of-service tiers, security and spam services,
and network management services, and should be free to enter into commercially
negotiated agreements with unaffiliated parties for the provision of such additional
services. In turn, network operators should be able to continue to optimize network
efficiency, enable new services, and create incentives for continued buildout to meet
increasing capacity demands. Also, broadband providers should remain free to innovate
in the deployment of managed services, such as packaged video programming, which
utilize the same networks but are distinct from public Internet access services.

Public Knowledge. Public Knowledge has outlined a set of five “Principles for an
Open Broadband Future.””*® First, broadband networks must be open to competition
from any entity, including municipalities. Specifically, every consumer should be able to
choose among multiple, competing broadband networks, services, applications, and
content providers, including municipalities. Also, government policies should be
technology-neutral and should forbear from regulating broadband networks except where
necessary to promote competition. Second, broadband networks must be open to the

™ TELECOMMS. INDUS. ASS’N, BROADBAND INTERNET ACCESS CONNECTIVITY PRINCIPLES (2006),
available at

http://www.tiaonline.org/policy/publications/white papers/documents/TIABroadbandInternetAccessConne
ctivityPrinciples.pdf. See also TIA, Public Comment 56.

™9 pyBLIC KNOWLEDGE, supra note 280.
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attachment of any equipment the user chooses, as long as it does not harm the technical
operation of the broadband network. Third, such networks must be open and accessible
to consumers, applications developers, information service providers, and other networks,
without restrictions or degradation, except for law enforcement or network management
purposes. As corollaries, consumers have the right to access information and ideas from
a diversity of sources and the right to disseminate their own ideas to the public in any
manner they desire. Likewise, every broadband network should be able to interconnect
with every other broadband network. Fourth, broadband networks should be open to the
maximally efficient number of licensed and unlicensed wireless providers. Thus, to the
maximum extent possible, spectrum should be allocated so as to promote private
commercial and non-commercial uses. Similarly, to the maximum extent possible,
spectrum licensees should be given flexible use of their spectrum to offer new services in
response to consumer demand. In addition, unlicensed services should have the benefit
of a presumption that they be authorized in any spectrum band as long as they do not
cause interference with existing licensees. Fifth, broadband networks must be open,
available, and affordable to all consumers, regardless of income, race, geographic
location, or disability.

Center for Democracy and Technology. The Center for Democracy and
Technology (“CDT”) has submitted principles that call for any legislation in this area to
preserve at least four “essential elements” that are perceived by CDT to currently
characterize the Internet, including: (1) non-discriminatory routing without regard to the
identities of senders and receivers, the content of packets, the services accessed, or the
providers of such content or services; (2) the ability to create and use new content,
applications, protocols, and devices without negotiating or even consulting with network
operators; (3) the ability to connect to the Internet at different speeds and service levels,
as chosen by end users; and (4) the interconnection of networks on an open basis, in the
sense that no network operator may be denied the opportunity to interconnect.”*

CDT has stated that such legislation generally should not prohibit the use of
caching services, the blocking or filtering of harmful or illegal content, or notice-and-
takedown procedures or other cooperative actions aimed at identifying and removing
pirated material. Also, it should not preclude the prioritization of data packets based on
traffic type, as long as such services are equally available for similar types of content and
any charges are assessed to end users, not content and applications providers. Such
legislation, however, should not entail full common carriage obligations or price
regulation and should not apply to video or other so-called “non-Internet” networks, such
as virtual private networks.*?

! CENTER FOR DEMOCRACY & TECHNOLOGY, supra note 419. See also Center for Democracy &
Technology, Public Comment 7; D. Sohn, Tr. Il at 223-31.

™2 According to David Sohn, Staff Counsel for the Center for Democracy and Technology, “[i]f you look
at the AT&T merger commitment, it takes exactly this kind of approach, it excludes enterprise managed IP
services. It excludes IP television services.” D. Sohn, Tr. Il at 230. In his view:
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CDT has suggested that these principles be further refined and enacted into
legislation that would be enforced by the FCC or FTC using a streamlined complaint
process. In CDT’s view, the mere advancement of generic principles and case-by-case
adjudication without a broader legislative framework would allow too much discretion at
the agency level. CDT also has suggested that legislation might bar any non-complying
service from being marketed using the terms “Internet,” “broadband,” or other similar
language.

Atkinson and Weiser. Robert D. Atkinson and Professor Philip J. Weiser have
proposed a “Third Way” between what they view as overly aggressive network neutrality
legislation that may inhibit new quality-of-service offerings and other bills that do not
provide sufficient mechanisms for dealing with potential harms.”® First, these
commentators suggest Congress should require broadband providers to state clearly their
bandwidth levels, latency, and any limitations on users’ ability to access certain content
or applications. They suggest that the FCC be charged with monitoring compliance with
these requirements under a framework mirroring the FTC’s approach to Internet privacy.
Further, any firm selling “broadband Internet access” would be required to make
available to users a basic level of open, unmanaged, best-efforts access to the broader
Internet. Such access would be expected to increase in speed along with general
improvements in the delivery of Internet services. Network operators with market power
not meeting this FCC-defined parameter would be prohibited from describing their
service as “broadband.”"*

Second, Atkinson and Weiser advocate charging the FCC with responsibility for
monitoring the use of discriminatory access arrangements to ensure they are not
anticompetitive. The FCC would take an “antitrust-like” approach to enforcement and
would manage all proceedings on an expedited basis using a case-by-case adjudicative
model, rather than a broad, before-the-fact legislative approach. Under this model, the
FCC should use Chairman Powell’s 2004 “Internet Freedoms” as a starting point for
enforcement. All quality-of-service arrangements would have to be offered on a
universal basis, unless a network operator could demonstrate a legitimate business

To use an analogy, I’ve sometimes heard in these debates people talk about the
Postal Service and premium delivery services. Yes, by all means, a premium delivery
service like FedEx should be allowed to exist. You shouldn’t regulate that out of
existence.

At the same time, there may be a very important policy objective of maintaining
ordinary Postal Service delivery at an acceptable level of service. That, | think, is really
what the goal ought to be here, to keep this neutral open Internet at an acceptable level of
service, to keep that in existence even as experimentation with other networks and private
networks, as discussed in the previous panel, even if that kind of experimentation
proceeds.

Id. at 226.
3 Atkinson & Weiser, supra note 255, at 47.

4 1d. at 55-56.

150



justification for offering such a service on a limited or exclusive basis. As in antitrust
enforcement, the FCC could determine certain practices to be per se illegal, while
evaluating other practices under a rule-of-reason approach. Alternatively, if Congress
determines that imposing antitrust-style enforcement on the FCC is not practical, it could
assign this function to the FTC.™

Third, Atkinson and Weiser suggest that Congress should provide investment
incentives for additional broadband deployment because, in their view, broadband
networks create positive externalities that generate economic and social benefits beyond
those captured by a network operator itself. They suggest, therefore, that companies
investing in broadband networks be allowed to expense new investments in the first year,
instead of depreciating them over fifteen years. Additionally, the moratorium on federal,
state, and local broadband taxes should be extended, but made contingent upon network
operators providing a basic level of open, unmanaged, best-efforts access to the broader
Internet, as described above.’*

COMPTEL. COMPTEL has recommended several changes to existing antitrust
law.”" First, this group suggests that Congress consider enacting a limited exception to
the 1linois Brick”® line of precedent to grant standing for indirect-purchaser private
litigants bringing cases against formerly regulated “dominant” firms. Second,
COMPTEL suggests that Congress introduce legislation clarifying that dominant carriers
for which the FCC has eliminated common carrier regulatory status no longer enjoy
liability limitations based on the “filed rate doctrine,” to the extent that this doctrine
presumes lawfully filed tariffs to be reasonable. Rather, if de-regulated monopoly
carriers are engaging in anticompetitive conduct that forecloses entry, unlawfully restricts
output, or otherwise leads to supracompetitive pricing as a result of antitrust violations,
then the damages — which are subject to trebling — must be based on the difference
between the supracompetitive rate and the competitive rate the carrier has foreclosed.
Third, the Trinko™ precedent, which, in their view, tolerates aggressive exclusionary
behavior, must be repudiated.

Peha. Professor Jon M. Peha has suggested a “balanced policy” that would allow
the beneficial use of discrimination, while limiting harmful uses of discrimination if and
only if the broadband market is not “highly competitive.””*® In his view, network

™ 1d. at 56-58.
7 1d. at 58-59.
™7 Comstock House Testimony, supra note 265, at 36-37.

8 gee 111. Brick Co. v. lllinois, 431 U.S. 720 (1977) (holding that, with certain limited exceptions, only
direct purchasers may recover overcharges in private antitrust actions under the Clayton Act).

9 gee Verizon Communs., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004) (holding
that plaintiff’s complaint that Verizon breached a duty to share its network with competitors did not state a
monopolization claim under Section 2 of the Sherman Act).

"0 peha, supra note 36, at 17-18.
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operators should be able to charge senders of data, recipients, or both, for services, thus
allowing for two-sided market transactions. Network operators also should be allowed to
provide different quality-of-service levels for different classes of traffic and to offer
proprietary content and unique services to users, provided that they do not favor their
own content and services over those of others.

Unless the broadband market is highly competitive, however, a network could not
charge more for one data stream than another if the latter requires at least as many
resources as the former. For example, a network operator could not charge more for a
steady 50 Kbps VolP data stream than it does for a steady 50 Kbps gaming application
where the quality-of-service requirements are the same for both streams. A network
would be prohibited from charging one user, whether a sender or a receiver, a price
higher than that charged to another user for a comparable type of service, unless the
operator could present a justification based on a cost difference. Similarly, a network
could not offer content or services directly through an affiliate at a data rate or quality-of-
service level that is not available to competitors at a comparable price. Likewise, a
network could not make services available to itself or affiliates, but not to competitors.

In addition, a network could not charge a higher price (or offer a lower quality of service)
for data traffic that competes with a legacy, circuit-switched service than it charges for
comparable traffic that does not compete with a legacy service.

Under this framework, networks should be allowed to block Internet traffic that
they reasonably believe poses a threat to security, including traffic originating from an
attached device that is reasonably believed to be harmful to the network or its users. But
they could not block specific content or applications, absent a reasonable belief that the
relevant data traffic presents a security threat. A network operator also could not block
traffic from a properly functioning device while carrying traffic from other devices
known to be technically equivalent. An operator could not degrade traffic based solely
on the nature of the content or application.

Internet2. The Internet2 consortium has suggested that the best solution to the
Internet connectivity debate is to upgrade network infrastructures to the point where they
no longer suffer from capacity constraints or data congestion.”* The model for this
proposal is the not-for-profit 100-1,000 Mbps Internet2 network that connects 208
universities, 70 companies, and 51 affiliated organizations. This group wants to set a
national goal for deploying 100 Mbps bandwidth connections (with symmetric speeds for
uploading and downloading) to every home, business, and school in the country in five
years and 1,000 Mbps connections in ten years. They suggest that the costs of deploying
such high-speed lines, or upgrading existing ones, would be relatively low — once fiber
wirelines are laid. In their view, the widespread deployment of such advanced, high-
speed Internet services would obviate the need for any kind of prioritized data
transmission.” In addition, they suggest that the FTC, the FCC, or both should issue

51 5ee Bachula, Tr. Il at 164-73.

72 Bachula Senate Testimony, supra note 253. According to Internet2, once basic wiring is in place, it
costs about $150 per end user to upgrade to a 100 Mbps connection, or $30 per user over a five-year period.
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specific and enforceable guidelines that would require the maintenance of “open and non-
discriminatory networks.”"

DPS Project. The Dynamic Platform Standards Project for Real Network
Neutrality (“DPS Project”) has suggested a disclosure and definitional approach to the
issue of Internet connectivity.”* DPS Project proposes legislation that would define
“Internet access” to mean the transmission of data packets across networks under the
TCP/IP protocol suite in a way that is “agnostic” to the nature, source, or destination of
any packet. Network operators advertising the provision of “Internet” service would
have to provide such service in conformance with the above definition, regardless of
whether other additional, non-conforming services are also provided along with that
service. Additional, special features that analyze or identify particular applications could
not be described as “Internet” services. Under the proposed legislation, any violation of
such rules would be treated as a violation of the FTC Act’s prohibition of unfair or
deceptive acts or practices.

Sidak. Professor J. Gregory Sidak has proposed that network operators have at
least six “fundamental rights” that should be protected.” First, a network operator
should be allowed to innovate on its network. Second, network operators unilaterally
should be able to price the use of their networks in any way that does not violate antitrust
law. Third, a network operator should be able to refuse to carry content or applications
that present a legitimate risk to the security or performance of its network or to attached
devices. Fourth, network operators should be allowed to prioritize the delivery of data
packets on their networks. Fifth, they should be able to reserve capacity on their
networks. Sixth, network operators should be able to use capacity on their networks to
vertically integrate into the provision of content or applications.

By their estimates, it would cost about $250 to upgrade to a 1,000 Mbps connection. Id. at 4. See also
Thorne, Participant Presentation, at 1 (identifying VVerizon Communications capital expenditures of
approximately $45 billion during the 2004-06 period); T. Randolph Beard et al., supra note 283, at 430
(estimating the cost of fiber-optic wireline deployment in a metropolitan area at approximately $3 million
per mile).

53 Bachula, Tr. Il at 172.
4 See DYNAMIC PLATFORM STANDARDS PROJECT FOR REAL NETWORK NEUTRALITY, LEGISLATIVE

PROPOSAL: THE INTERNET PLATFORM FOR INNOVATION, http://www.dpsproject.com/legislation.html (last
visited June 7, 2007); Dynamic Platform Standards Project, Public Comment 15.

7% gee Sidak, supra note 287, at 373-85.
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Felten. Finally, Professor Edward W. Felten and other commentators have
suggested that taking a wait-and-see approach to the future development of the Internet
might be the best option. In this view, there is not yet any simple policy solution that will
not entail difficult line-drawing exercises or potentially create unintended consequences.
Believing that “time is on our side,” however, a cautious, incremental approach is seen as
a potential best solution.”®

6 |n Felten’s view:

Readers looking here for a simple policy prescription will be disappointed. The
network neutrality issue is more complex and subtle than most of the advocates on either
side would have you believe. Net neutrality advocates are right to worry that ISPs can
discriminate — and have the means and motive to do so — in ways that might be difficult
to stop. Opponents are right to say that enforcing neutrality rules may be difficult and
error-prone. Both sides are right to say that making the wrong decision can lead to
unintended side-effects and hamper the Internet’s development.

There is a good policy argument in favor of doing nothing and letting the
situation develop further. The present situation, with the network neutrality issue on the
table in Washington but no rules yet adopted, is in many ways ideal. 1SPs, knowing that
discriminating now would make regulation seem more necessary, are on their best
behavior; and with no rules yet adopted we don’t have to face the difficult issues of line-
drawing and enforcement. Enacting strong regulation now would risk side-effects, and
passing toothless regulation now would remove the threat of litigation. If it is possible to
maintain the threat of regulation while leaving the issue unresolved, time will teach us
more about what regulation, if any, is needed.

Felten, supra note 36, at 11-12.

154



X. SUGGESTED GUIDING PRINCIPLES

The FTC’s statutory mission is to protect competition and consumers by
safeguarding and encouraging the proper operation of the free market. The Federal Trade
Commission’s Internet Access Task Force has conducted a broad examination of the
technical, legal, and economic issues underpinning the debate surrounding broadband
connectivity competition policy. Based on this examination, as well as our experience
with the operation of myriad markets throughout the economy, we identify guiding
principles that policy makers should consider in evaluating options in the area of
broadband Internet access. We have provided an explanation of the conduct that the
antitrust and consumer protection laws already proscribe and a framework for analyzing
which conduct may foster or impede competition in particular circumstances. In
evaluating whether new proscriptions are necessary, we advise proceeding with caution
before enacting broad, ex ante restrictions in an unsettled, dynamic environment.

Section A of this Chapter discusses the promotion of competition in broadband
Internet access services. Although there is disagreement as to the competitiveness of the
broadband industry, both proponents and opponents of network neutrality regulation
agree that more competition in this industry would benefit consumers. In Section B, we
suggest that policy makers proceed with caution in evaluating calls for network neutrality
regulation, based on the indeterminate effects on consumer welfare of potential conduct
by broadband providers and concerns with regulation in the area of broadband Internet
access. No regulation, however well-intended, is cost-free, and it may be particularly
difficult to avoid unintended consequences here, where the conduct at which regulation
would be directed largely has not yet occurred. In Section C, we reiterate the important
role that continued federal agency oversight will have in this area. The FTC, for its part,
will continue to devote substantial resources to law enforcement, consumer education,
industry guidance, and competition advocacy in the important area of Internet access.

A. Competition in Broadband Internet Access Services

Over time, competition produces the best results for consumers, providing them
the lowest prices, the highest-quality products and services, and the most choices.
Competition forces firms to lower their costs and prices and to improve quality, service,
convenience, and other attributes that consumers value. Competition induces firms to
produce the types and amounts of goods and services desired by consumers. Our free-
market system fosters innovation, creativity, and entrepreneurship that are unmatched
around the world.

While there is disagreement over the competitiveness of the broadband Internet
access industry, there is evidence that it is moving in the right direction.”” Specifically,
there is evidence at least on a national scale that: (1) consumer demand for broadband is
growing quickly; (2) access speeds are increasing; (3) prices (particularly speed-adjusted
or quality-adjusted prices) are falling; and (4) new entrants, deploying Wi-Fi, Wi MAX,

"7 See supra Chapter VI1.B.
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and other broadband technologies, are poised to challenge the incumbent cable and
telephone companies. Although this is merely a high-level snapshot of a dynamic,
evolving marketplace, such evidence challenges the claims by many proponents of
network neutrality regulation that the broadband Internet access market is a cable-
telephone duopoly that will exist for the foreseeable future and that the two primary
broadband platforms do not compete meaningfully.

We nonetheless recognize that what appear to be positive national trends do not
necessarily signify vigorous competition in every local broadband market in the United
States. In rural markets, in particular, consumers may have relatively limited options for
obtaining broadband Internet access. This Report and the findings herein do not reflect a
case-by-case analysis of the state of competition in each of the localities that may
represent relevant markets under the antitrust laws.

In any case, there appears to be substantial agreement on the part of both
proponents and opponents of network neutrality regulation that more competition in the
broadband Internet access area would benefit consumers. Thus, to the extent that policy
makers are not content to wait for the market to increase competition, they should
consider various ways of increasing competition in the provision of broadband Internet
access. For example, several commentators have urged government action to make more
spectrum available or its use more efficient.”*® Others have identified reform of local
franchising rules as a potential means of increasing competition.”® Some have suggested
municipal provision of broadband Internet access as a means of introducing more
competitors.”® Still others have proposed revisions to the federal tax laws to promote
investment in the infrastructure necessary for broadband Internet access, including access
at speeds considerably higher than those generally available today.”® While we take no
position on these particular proposals, policy makers should consider pursuing ways to
increase competition in the broadband Internet access area. To the extent that calls for
regulation are based on concerns that competition is not sufficiently vigorous to protect
consumers’ interests, then pursuing ways to increase that competition would seem to
attack the potential problem directly at its source.

758 See supra Chapter VI.D.
7% See supra Chapter VI.B.

780 see supra Chapter VI.C. Government provision of Internet access can raise competitive concerns,
however. As FTC Staff explained in its recent report, Municipal Provision of Wireless Internet Access, the
benefits to consumers of municipal involvement in wireless Internet access may vary depending on a
municipality’s particular factual circumstances. Accordingly, that report provides an analytical framework
for policy makers considering the question of whether, and to what extent, a municipality should involve
itself in the provision of wireless Internet access. See FTC STAFF, supra note 499.

781 See supra Chapter 1X.D.
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B. Grounds for Proceeding with Caution

To date, the primary policy proposals in the area of broadband Internet access
include imposing some form of network neutrality regulation. In evaluating such
proposals, we recommend proceeding very cautiously.

1. Indeterminate Consumer Welfare Effects of Potential Conduct by
Broadband Providers

Policy makers should be wary of calls for network neutrality regulation simply
because we do not know what the net effects of potential conduct by broadband providers
will be on consumers, including, among other things, the prices that consumers may pay
for Internet access, the quality of Internet access and other services that will be offered,
and the choices of content and applications that may be available to consumers in the
marketplace. Similarly, we do not know what net effects regulation to proscribe such
conduct would have on consumers. This is the inherent difficulty in regulating based on
concerns about conduct that has not occurred, especially in a dynamic marketplace.

Some proponents of network neutrality regulation have argued that vertically
integrated broadband providers possessing market power in the provision of last-mile
Internet access could leverage that power in ways ultimately harmful to consumers. For
example, such providers could block competing services as the provider in the Madison
River’®? matter allegedly did or discriminate against their competitors’ content or
applications by relegating them to the proverbial “winding dirt road.” Yet, the primary
assumption underlying this concern (and others raised by net neutrality proponents) — that
broadband providers have market power in the provision of last-mile access — is the
subject of considerable debate. Absent coordination or collusion among providers, as
long as consumers have one or more alternatives to which they can turn, it is difficult to
imagine them accepting the blockage or elimination of content that is important to them.

Further, broadband providers have conflicting incentives relating to blockage of
and discrimination against data from non-affiliated providers of content and
applications.”®® While a broadband provider with market power may have an incentive to
limit its end-user customers’ access to competing content and applications, the broadband
provider also may have an incentive to maximize the value of its network to end users.
Blocking or discriminating against content and applications desired by the provider’s
customers likely would diminish the value of that network. In the abstract, it is not
possible to know which of these incentives would prove stronger. Even assuming
discrimination against content or applications providers took place, moreover, there
remains the question — also unanswerable in the abstract — whether such discrimination
would be harmful, on balance, to consumer welfare. For example, such discrimination
may facilitate product differentiation, such as the provision of Internet access services

762 See supra notes 217 and 233.

783 See supra Chapter V.
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designed specifically for certain population segments or other audiences with specialized
preferences.

Data discrimination often is discussed in the context of vertical integration by
broadband providers into the provision of content and applications. Such integration
raises the various issues involving incentives to discriminate discussed above. Vertical
integration, however, also provides potential benefits to competition and consumers. For
example, the potential to earn additional profits from selling its content and applications
to more customers likely would increase the vertically integrated firm’s incentives to
build out its network and invest in technology to increase the types and/or amount of
content that it can offer.

Further, as is the case with data discrimination, it is impossible to determine in the
abstract whether allowing content and applications providers (or even end users) to pay
broadband providers for prioritized data transmission will be beneficial or harmful to
consumers.”* Such prioritization may provide benefits to broadband providers, content
and applications providers, and end users. Prioritization may allocate resources to their
highest-valued uses by, for example, allowing content and applications providers that
value higher-quality transmission services, such as VoIP or online gaming providers, to
pay broadband providers for such services. Prioritization may enable broadband
providers to obtain income streams from content and applications providers and other
users of broadband networks besides the broadband providers’ own customers, resulting
in increased investment and innovation in such networks. Prioritization may aid
innovation in applications or content, such as streaming video and other real-time
applications, that require higher-quality transmission to operate effectively. Prioritization
may provide a dimension for both content and applications providers and broadband
providers to differentiate their offerings, to the benefit of competition and consumers.
Prioritization also may lower prices for less affluent end users, whose access fees could
be partially subsidized by prioritization revenues, much like advertising-supported e-mail
services now provide free e-mail accounts.

Nonetheless, proponents of network neutrality regulation have raised concerns
regarding potential adverse effects of data prioritization. For example, it could create
entry barriers for new or less affluent content and applications providers — that may not
be able to afford prioritization services — to disseminate their offerings successfully,
resulting in a diminution in innovation in content and applications. Prioritization could
result in increased transaction costs resulting from the potential need for content and
applications providers to negotiate with multiple broadband providers over prioritization
arrangements. Thus, the frequently cited example of college students founding
successful Web sites in their dorm rooms may become impossible if these students also
would have to reach carriage arrangements with numerous broadband providers before
they could reach end users. Prioritization also could lead to the intentional or passive
degradation of non-prioritized data delivery over broadband networks. That is, the use of
prioritization could create incentives for broadband providers to focus all or most of their

764 See supra Chapter V.
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investment and innovation in the priority portions of their networks, to the detriment of
the non-priority portions of such networks. Prioritization could enable exclusive deals
for priority that, if combined with inadequate delivery of non-priority data, would hinder
the traditional ability of every end user to reach every content and applications provider
through a single Internet access agreement. As with data discrimination, we are unable to
determine in the abstract the net effect on consumer welfare of the various forms of data
prioritization that may be pursued in the marketplace.

Further reason for policy makers to proceed with caution in the area of broadband
Internet access is the existence of several open questions that likely will be answered by
either the operation of the current marketplace or the evolution of complicated
technologies. These questions include, but are not limited to, the following:

. What is the feasibility of broadband providers engaging in data
discrimination, including the outright blockage of data from certain
content and applications providers?

. Would consumers be able to detect such data discrimination?
. What would be the consumer response to such data discrimination?
. How much demand will there be on the part of content and applications

providers for data prioritization?

o What is the feasibility of effective data prioritization throughout the many
networks comprising the Internet?

. Would allowing broadband providers to practice data prioritization
necessarily result in the degradation of non-prioritized data delivery?

. What Internet access speeds, including upload and download speeds, will
consumers demand?

. When will the capacity limitations of the networks comprising the Internet
result in unmanageable or unacceptable levels of congestion?

. If that point is reached, what will be the most efficient response thereto:
data prioritization, capacity increases, a combination of these, or some as
yet unknown technological innovation?

The eventual answers to these questions may give policy makers key information about
the net effects on consumer welfare arising from the conduct and business arrangements
that network neutrality regulation would prohibit or limit.

2. Concerns with Regulation

The other ground for proceeding with caution in evaluating calls for network
neutrality regulation is the potentially adverse and unintended effects of regulation
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generally — whether it is enacted in the area of broadband Internet access or any other
area. Industry-wide regulatory schemes — particularly those imposing general, one-size-
fits-all restraints on business conduct — may well have adverse effects on consumer
welfare, despite the good intentions of their proponents. Even if regulation does not have
adverse effects on consumer welfare in the short term, it may nonetheless be welfare-
reducing in the long term, particularly in terms of product and service innovation. For
example, prohibitions of certain business conduct, such as vertical integration into
content and applications or the offering of prioritization services by broadband providers,
may not have immediate effects on consumer welfare, but could result in a long-term
decline in investment and innovation in broadband networks. Broadband providers that
cannot differentiate their products or gain new revenue streams may have reduced
incentives to upgrade their infrastructure.

Further, broad regulatory schemes almost certainly will have unintended
consequences, some of which may not be known until far into the future. After all, even
the most carefully considered legislation is likely to have unforeseen effects. In the
broadband Internet context, regulation that nominally seeks to protect innovation in
content and applications by prohibiting broadband providers from charging for prioritized
delivery over their networks actually could erect barriers to new content and applications
that require higher-quality data transmission. A new entrant in the streaming video
market, for example, might prefer to purchase a certain quality of service from broadband
providers, rather than investing in the server capacity and other resources necessary to
provide that level of service on its own. Once a regulatory regime is in place, moreover,
it may be difficult or impossible to undo its effects.

Two aspects of the broadband Internet access industry heighten the concerns
raised by regulation generally. First, the broadband industry is a relatively young and
evolving one. As discussed above, there are indications that it is moving in the direction
of more — not less — competition.”® In particular, there is evidence that new entrants
employing wireless and other technologies are beginning to challenge the incumbent
wireline providers (i.e., the cable and telephone companies). Second, to date we are
unaware of any significant market failure or demonstrated consumer harm from conduct
by broadband providers. Policy makers should be wary of enacting regulation solely to
prevent prospective harm to consumer welfare, particularly given the indeterminate
effects on such welfare of potential conduct by broadband providers and the law
enforcement structures that already exist.

Policy makers also should consider the feasibility of undoing the effects of data
discrimination, prioritization, and other conduct and business arrangements, about which
network neutrality proponents raise concerns, if it is later determined that enforcement
under current law has been inadequate and the effects on consumer welfare of such
conduct and arrangements turn out to be on balance (or even primarily) harmful. That is,
policy makers considering a wait-and-see approach also should consider whether
legislative or regulatory action could effectively counteract business arrangements and

78> See supra Chapter VI1.B.
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network design decisions if the consumer harms from a non-neutral network are later
deemed clearly to outweigh the consumer benefits. Although we take no position
regarding the technical, operational, or commercial feasibility of reversing or changing
course in some manner at a later date, this is a relevant consideration for policy makers
evaluating calls for network neutrality regulation.

C. Continued Agency Oversight

The federal antitrust agencies, the FTC and the Department of Justice, and the
Federal Communications Commission have jurisdiction to address broadband Internet
access, with each playing an important role in protecting competition and consumers in
this area.”® These federal agencies are prepared to address issues that may arise in the
broadband area.

Further, as a byproduct of the ongoing debate over network neutrality, the
agencies have a heightened awareness of the potential consumer harms from certain
conduct by, and business arrangements involving, broadband providers. Perhaps equally
important is the fact that many consumers are now aware of such issues. Consumers —
particularly online consumers — have a powerful collective voice that should not be
ignored by businesses. In the area of broadband Internet access, consumers have
revealed a strong preference for the current open access to Internet content and
applications.

The FTC has been involved in the Internet access area for over a decade and will
continue to be involved in the evolving area of broadband access. The FTC Act is
sufficiently flexible to allow the FTC to enforce the antitrust and consumer protection
laws in most industries, including those, such as broadband Internet access, involving
new and ever-changing technologies. The fundamental principles of antitrust and
consumer protection law and economics that we have applied for years are as relevant to
the broadband industry as they are to other industries in our economy. Another
significant feature of the FTC Act is its grounding in ex post, fact- and market-specific
analysis of conduct and business arrangements, rather than ex ante, industry-wide
regulation. In other words, in enforcing the antitrust and consumer protection laws, the
FTC generally conducts detailed, after-the-fact analyses of conduct and business
arrangements to determine if they harm consumer welfare, rather than issuing broad
regulatory directives.

The FTC will continue to devote substantial resources to maintaining competition
and protecting consumers from deceptive or unfair acts or practices in the area of
broadband Internet access, using a variety of tools. The FTC, for example, will continue
to enforce the antitrust laws in evaluating conduct and business arrangements involving
broadband access. As explained above,”®” because the various conduct and business
arrangements at issue in the broadband area have both procompetitive and

788 See supra Chapters Il and IX.A.

787 See supra Chapter VII.
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anticompetitive potential, the FTC would carefully analyze the net effect of particular
conduct or arrangements on consumer welfare, rather than challenge them as per se
illegal.

The FTC also will continue to enforce the consumer protection laws in the area of
broadband Internet access. Such enforcement will remain crucial to fostering
competition in the broadband area — with or without the enactment of some form of
network neutrality regulation. Important questions involving the clear and conspicuous
disclosure of material terms of broadband Internet access remain, particularly in the event
that broadband providers engage in data discrimination, prioritization, or other traffic-
shaping practices discussed above.”®®

Finally, the FTC’s Broadband Connectivity Competition Policy Workshop and
this Report exemplify some of the diverse resources the agency may bring to bear on
Internet access issues, in addition to specific law enforcement actions. The Workshop
and Report reflect the agency’s interest in and commitment to developing competition
and consumer protection policy. The agency also expends and will continue to expend
considerable efforts at consumer education,” industry guidance,”” and competition
advocacy’™ in the important area of Internet access.

768 See supra Chapters IV, V, and VIIL.
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APPENDIX 2 - GLOSSARY OF FREQUENTLY USED ACRONYMS

3G Third-Generation Wireless Communications Technology
AOL America Online

ARPANET Advanced Research Projects Agency Network

BPL Broadband over Powerlines

DARPA Defense Advanced Research Projects Agency

DOJ Department of Justice

DSL Digital Subscriber Line

EU European Union

FCC Federal Communications Commission

FTC Federal Trade Commission

FTP File Transfer Protocol

HTTP Hypertext Transfer Protocol

IPTV Internet Protocol Television

ISP Internet Service Provider

Kbps Kilobits Per Second

Mbps Megabits Per Second

NSF National Science Foundation

NSFNET National Science Foundation Network

NTIA National Telecommunications and Information Administration
OECD Organization for Economic Co-operation and Development
P2pP Peer-to-Peer

QoS Quiality of Service

SMTP Simple Mail Transfer Protocol

TCP/IP Transmission Control Protocol / Internet Protocol suite
TELNET TELetype NETwork

VolIP Voice over Internet Protocol

VPN Virtual Private Network

The Web The World Wide Web

Wi-Fi Wireless Fidelity

Wi MAX Worldwide Interoperability for Microwave Access
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